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" and ﬁq:f"_f‘é_as'f_)féy its political and diplomafic implications, is the courts’ treatment .
. of the rationale of the faw. The role of the forcign sovereign in British jurispra~ - -
 dence is nof what it once” was; and yet the change, even if a desirable aad -

* further clarification, -

-

Pdkistan® are simple. The plaintiffs, a German firm, chartered their véssel, the.
H,toa ¢qui;f_1.“c§oﬁupany. - She was to carry a‘cargo of “fertiliser from Gdansk -
i to Karachi. The Genconform charterparty provided that any demurrage charges’'

z_ifcﬁéiq "'.\}ii:vé"'6fl:"‘a;b§:9fu§t€,i'mmliﬁ'i_tyr.’.’? What is ,cV_ch'ore '5&159({&31;;; deeifé;;,:.f. '
| Drogréssive. one, ‘seéins ‘based " upon principles that are eminzntly jn need of .

“The relevant facts of Thai-Europe T apioca Service Lid, v. Governritent of o

| were to be the résponsibility 6f the consignees of the goods, and the bill of -

?‘f_]adl_'ri_g'presgﬁted{to the shippers (who were the, charterers) purporiéd fo. incorpo. -

' Among théé;"téi'ms Was an arbitration cl'ziu’se"reférrf‘qg ‘to compulsory arbit- -

ration in iéhﬁbn:' this could not be ipcqrpqratcd into the b_'jII. of 'ladiqg'by thé

- :general feference®” 'Whien the hill was consigned to the West Pakistani Agricul-

The H. arrived at Karachi on 2 Decerber 1971, and gave notice of Teadincss -

.,

‘tural De_‘rg_l'tjpméut'{?orpbration, and rayment was duly forwarded; - property n

to-discharge he cargo. Whﬂe'wzaiitiﬁg_fofa Berth, with lay-time already runsing, .

She was seriously demaged during the bombing of Karachi harbour. | The i, .

Eﬁ!as*‘a;-_t:ons'tructi?é'tbtal' loss, and unloading her cargo took 67 days after the

Expiration of laytime. Her owners sought’ to recover 67 ddys’ demurrage (at” .- -

£ 400/day) fromm the consignees of the goods. Meanwhile the ‘Developraent

mestry of ch&f)_q'_and Ag’gi_gultu_r_e__Dircctorate, of Agricultural Supphes(Export

‘his interlocutory appeal.
_ Led by Lord Denning, MR, t ourt of Appeal accepted as 2 correet.
. ;-;a;tet_‘zieiit__ of Enghsh law Article 15 of the 1972 Eu_ro’pe;;p‘ Cg;’;vet%tmn on

" 1. Seé generaily Sucharitknl, State Imninitics and Trading Activites in futérnational Law,
1959, p. 256; M.K. Nawaz, The Pioblem of Jurisdictiorial Immunities of Foreign States
- with particilar reference to Indign State Practice, LLLL, (1962, 164. S
2 (97513 Al ER.961; [1975] T WL.R, M85, CA . T T
.3 Asit would oust the court's jurisdiction: see The Amefield [1971]1 ADE.R. 394; {1971},
S s e e T L
. 4 Crmnd. 5081; H LL.M. #70, Fhe UK-1s 2 signatory, but ias pot ratified this Treaty, |

Jisolved, and was replaced by th Government of Pakistan,
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' Soverexgn Immumty“ wh:ch is not yet m forcc.

By fhlS formulatwn t
general rule 15 far immunity and against the right to

mplead a f‘orergn soverelg '

,_.sub_]ect fo' exéeptions. Some of these were listed by the Master of the Rolls,
:."'; C. . Onlytwo of them concern us. herc There is, .said his Lordshap, no immunt
S Y L ",W_i,t'h*respectr to. debts incurred in’ England for services. rendered to foreis
B IR ,_,"“i':'jpi'ojier-t'fsi—iuaie in England. With respect, this purported_exéép'tf_on is far t¢
kL ‘broadly stated. - The basis cited for it the Bmsse}s Convention of 19763 b
Cw T the Treaty has never been ratified by the United Kingdom, .and -there s |
_ :,' P RO precedent bmdlng on the Court of Appeal to e‘tactly oppaosite eﬂ‘ect $ That. T;
R " Porto Alexandre survived the criticism to which it was suibjected by the House- ¢
w7 . Lords in The. Cristina® can be seen in the later authorities, both of which treat ©
, _;:.'1" A as bmdmﬂ' Krajma v. Tass Agzency, and Baccus S.R L. v, Serwcm Nac.zonql c?
R '-‘-i'Tngo — ' :
-
E:S o
kLT R
i
»;
£
Loy
sl ™) . :
Sina PEER The sources are three a matter of comxty or usafre
My D : Qf an Amencan demsxon 1t and a “principle of fairness.™
e o7 L only the last of these is 2 coherent Jbasis for excludin ' cor :
e L ‘;"‘from the defgnce of sovereign lmmumty, and tI;at the. asse;sment af an. argumen
o .~ - based on such a p-ri_nciple- isa political, and not a_l-egalr,-'problcm-.. R
vy - - Itis true that government entities which trade in the City of London ord;’
wes o nanly submit . voluntarily to the jurisdiction of the English courts. There are:
BRI sound reasons for-so doing: it isin the interest. of such entities to- be whofl
i E IR ‘unexceptional clients, But the very. fact that the ‘Immusity. of commercial
&:-' e _,ente;prisjezs is in issu:: demonstratcs the ‘great d]‘I‘Prﬂncc ,Between agk_:cptunce of
vy, b the court’s. Junsdzcuon and the j Jrrevocable Ioss of immun

e T "

) 5 Brussels Coavention for the Umﬁcat:on of Certam Rules Relaimg t.o the Immumty of
State—Owned stsels 176 LNTS. ]99 Hudsoll, 3 Int: Leg'. 1837 g
6. The Porto Alexandre [1920] p. 30 CA. This case is consi elow.

‘ Campama Naviera. Vaswngada v. 5. S. Cristina {1938] A.C. 485 H.L ‘The cnttcxam o

" -which Lord Denmng. M.R., refers 15 that crf Lords Thank&rton and’ Maugha Lc—rds* '
v -"Atkm and Wright. approvcd the ca ord '\dacmxl]an express]y
is:opinion, U - S -

11949] 2 ALLER. 274, € 4.

iy [!957} 1 Q.B. 438, CA. ‘Lord Denmug, M.R has prewous{y sald that he prcferred rhe
-dissent of Singleton, 1, 1., 10 the view of ‘the. majonty in this case: .Me!lmger v New

" Brunswick Developinent Corporatwn [19711 I W I_ R 604 CA.
- [1975]3 AUER. at 966,
] chrsry Tmnsparz Inc v, Cam:mrm Genera! de A
: 354 (]964) {cert, denied, 381 US, 934 (1965))
12 For an rlIustratlon of. th:s point, see the Us.
- ofIm[m, 445 F. 24 1198 {an Clrcu:t 197!)

ba:teczmenras yT}ansporre.r 335 F 2

case of [sbramftseﬂ Tm.iserx L:zf Y, Pres.rdee:
cert, dcn;ed 404 U 3, 985 (19?1)




SO‘VERE’IGN IMNIUNITY TBE EI\D OF ABSULUTIS'\{

g Nor i5 the Amencan demsmn in - fact very pcrsuaswe. Smcc the ' “T ate
Ictter” of 1952 33 the pohcy of the U-& courts has been' to deny . the defence of
unmumty pnma facze ‘upless ,the State Dcpartment files -a “‘suggestion” of R
;‘r'lmmum*y” with the. court, or the actmty in, quest;on falIs withifi: one of ﬁve_ TR
-very: limited cateﬁones.“ Indeed, in the Umted States,- “sovermgn lmmumty 15: o
‘a dcrogatmn from the normal exercise of Junsdxctmn by the” courts and - should: ..
be. accorded only in clear cases.”“ Thxs 15 exa.ctly the. opposl,te “startmg-pomt’ S
from that used by the Enghsh courts morcover there is.no. British. analogue: to
-',the scnes of . bﬂateral treatles govemng the mxttcr, to wh:ch the Umted States_
Thc “pnncsp}e of fmmess” that does, 1t s argued seemn cencluswe is stated
by I Lord Denning, MLR., in the same terms: he’ used - elghteen ‘years ' ‘earlier, in.
'Rabzmtoola v. H.E.H. the Nizam. Qf H‘yderaﬁad a7 F:rst itis the nature of thc e
dlsputc, and not the fact-of 1mpleadmg a forexgn saverexvn, that-is- to dctermmc Lt
-thc propnety of mvokmg nnmumty 1 If:the dlspute isa commcrmal ‘on¢, them .- .
it'is “havmg one’s cake and eatmg 1t” for the sovercign to- shield hunself behmd SIS
a pmt.cctlon unavallable fo his’ tradmg partner A contract xs a baroam, a-
contract that one party need not- perform mﬂlout nsk of Judlmai sancuon is. no SR
'_bargam—and hence no contract—at aH. . - S R
" There certam]y are objecnens that can be rmsed to th;s argument Gmem— .
mcnt agencms are fundamentally d:ﬁ'ercnt from commercxal cnter‘pnses in terms -
. of their responsmbxhtles and theu: goals. _ In many .systems . of mumc1pa1 Iaw, c
:cnvernment contracts and pmtatc contracts - are subject to different systéms of
‘rufes, and even to d:ﬁ‘erent sorts of }udrcw.l control It could,be aroued that
- govemment agencxes of developmg nations should not be asked to take the mks B
inherent in the activities of London: busmesszﬁcn '_th_e former are investing hard- - -
gamed public resources, while-the latter can far more easily absorb théir losses, o
.+ -Lawton LI pronouncement ‘that “‘those ' who prov1de in. these contracts that’ -
G '“'Enghsh Iaw shall apply know what they are, domg and they know what to. expzct R
~fromy eur r:ourts”m 18, thh rcspcct not sui‘ﬁmcnt 1t1s prccxsely thc expcctauon
N of judmal behav:our that i is- at issue.. : _
~ 7 ‘It’is not our present purpose to attempt z soluhon of t_he probicms pom ed "
up mthm the “prmc;p]e of fmmess » The thems here is that such a solut:on_

:1;3__ '-,Letter from JackB Tate’Am‘m Legal Adwser tq the Dcparuncnt of State, to. PI:uhp' PR R
. . - BiPerlman, Acnng Attorney General, 19 May 1952 26 Depr, of State Bull 9§ R
.14 These. categories are md:sputably ;ure imiperit, as they include only admi stratw‘e
R -lcg;sianve, mlhtary, or dxpfomatlc activity, or transacuons ln\'oh'mg pubhc loans,
.15, per: Smith, C... per curiam in therV:ctory Tma;spart case,. note 11, -sHpra. (Italxcs added %
0 - these wordsrcﬁ:r to executive certificates.and 0 the categories in note 14, supra} .
16, :Thescarc listed in a very mten:stmg ‘and_infoimativeé analysis of Amcncan pohcy by -
.-~ T. Atkeson, S. Perkins and M. Wyatt in {1976) A,J.l L. 298 at 309n. '
1 [1958! A.C, 379, HL, especially at 422 . | " T
. _18._ Yet.in .Ra!ummo!a 1tself pcrhaps ex abundanre cautela, Lord De:mmg hcld lhat thzs
o .“sc:parm,c Iegal ent:ty Much catried. on commxal IIansacuons for a statc was an agem
'land Aot 2n organ, of the gmcmment” (at 41']) By hls LOI’dSthS réasoniog, had rt .
. “been the very pérsom of ﬂ'!l: soverewn mcarnate, the re:,ult should havc bccn thc s.ame. e
-19 {197513A1[E.R at968 : : e




210 iNDIAN TOURNAL OF INTERNATONAL AW
B Tequires -qqﬁﬁidg_r;tidu'bf jurisprudential and et
. nomeans bvicus. . ; T T I S
...~ Determining the ratio decidendi of Thai-Europe is complicated fi urther still by
the f@‘{igiiicg_ of Lawton and"‘__Scafmag,‘_L.H., ,Gn"wr_hat' might be termed more’

ssical reasoning. _Scarthan L.J., indged, based his _decision for the Govern-

hical/political questions, Ttis. by

~.ment of Pakistan on the “general rule that a foreign’ soverign is immune from:.:-
Suit”® and both were emphatic in their insistence that the doctrine of stare’
. decisis precludes any cavalier treatmient.of The Porto Alexandre®! - As the jnstant:
" case fell within even the Barrowest requirements for the immunity plea’ outlined "
by the House of Lords in The Cristing™ (for lack of a territorial _nexus),  there:
© was no néed, the learned Lords Justices felt, to locate - with precision the outer:

limits of the doctrine. .
Tt was this, however, that came befors the Ju
‘Council in The Philippine Admiral 3 Tho

dicial . Committee of the Privy
.. Ceu Philip, viral rough: the deci_’sianjgftl;e'Board'Was
.delivered some five months after that of the Court of Appeal in  Thai-Eyrope,
.- argument had been compléted befor 50 only t
- “made by Lord Cross of Chelsea (speakir : . _ )
“The facts here ate somewhat complicated; but they must be looked at with. some ;
- care; the éxact nature of the Government’s interest in i i of mount .
 Asa result of the 1956 treaty formall

7 ! ol the S _ y ending the state - of ‘war _-}isetWecn,_the. "
" pations, the Philippines _received. from Japan § 550 million fn. repatations.
‘ ,;Alfmos;__ all-of this was in the form:of capital goods and SCZVI'CES','rgquésted--,by.-the
.. former. .A 1957 Philippine statute was enacted to govern the payment procedure- |
- '.thrqgg,_hzrthe“csté.blishme_nt_-of _aRﬁpa':rationg zC'ammis_si,an_ This act prjt_:ivfdcd';that"
. - the Government would “accept “Project studies” from private ingividuals. arg .
< firms who could offer to further the aim of assuring “the: maximum possible

- economic benefit for the Filipino people in as equitable and widespread manney |

. #spossibles” oo v Tt e T
. The Liveration Steamship Company of Manila applied forand was grapted
. by the Commission an ocean-going vessel. . Her purehase PIICE Wis paid. by the !
' Commission, which made @ contract of “conditional sale” with Liberation. By

the terms of this agreement, title and ownerskiip of the Philippine. Adiral o

: Note 6, supra, -

o 22.*No!_.e7,‘sypi_'_a., DT e : L e U

S 23 Owners of the Ship-Philippine -4‘1"7?3741”1 v. Wallem Skipping (Hong Kong) Lid w d‘ot&ér;}
v (976 1 AlLER. 74; o 2ppeal from the Hong Kong Court of Apne: "

20 (TSI AUER AW,

o “Rep, 568. -



thc vessel 2 month lates:.

i on 8 October 1973

At that poiat, ‘the Phlhppme charat:ons Comm;ssxon beca.mc aware 0f the L

: g 1mpcndmﬂ sale; and or. 10 Octcker passed a resclution - Tepossessing. ‘the vesséh

subjecf the propérty of a foreign sovergign to the luchcxal process of the Colony*

ts protection from arrest by the doctnne of soverelgn lmmumty, That 1he

E -:.scéend head of . argument was found to be necessary at -all xllustrated from the
i -ontset.a change fmm the halcyon days of absolufism. It would be nccessary tg:

2 assess the latter claim only if- The Porto. A[exd‘.'ldre-s -was not to be followed:

“Lord Cross. ‘began his Judvment w1tI1 a survey of the earIy cases om. both o

P sades of the Atlaw:n*;.—JB The point emerges clearly that until the early part of this.

,1mmumt} is in some way cﬂmpmmxsed by His assuming tte character of a tradcr

- ment Belge 2 It was tlns case from whzch Hre Parta Alexandre was saxd o
: follow.” ST SRENEE - - LT : S
' 'i‘he Parlemcnt Bc!ge wasa packct uscr.i for ca.rrymg the maxIs—surely an

: 1  act Jure imperii. “The Porto: ‘Alexandre was an ordinary freighter. Instrict ©
* . constitutional | ferms, then, a decxszon xcgardmg the ﬁrst could aﬂ‘ect the . second L

o anly by way. of aBzrer dzcta '

SOVEREIG\! mwwmr . THE END OF ABSOLETISM : L 2717

;mmedmte possessxon of the Shlp would rcvwe The contract ‘was mgned m“-{.'
Manila on 16 November 1960 3nd the Connmssmn was rchstercd as owher- of o

Late in 1972 ‘Liberation, ’by now senouly in arrears W1th payments chartercd o
;'}Jer to- “Telfair Shlppmg Corpotatmn, the sccond mspondent for nine to twelve: A
: -,months ‘Ihe shlp was then at Hong Kong, bemg Tepaired by thc ﬁrst Tespon-
dent. A dlspute. arose with thie charterer, at once .over _repair costs, and as-a
_resplt of this Liberation purpor!ed to términate the charter party. TcIfaJr issued- & B
o+ a writin.rem for the breach of contra.ct in: June. 1973 Wallcm, _meanwhile, ..~
.| “issued two writs in respect -of repair supplies and services, The ship was arrestcd: N
i Hong Kong. . Liberation failed to pay the. ba.iliﬁ"s mamtenance chargcs and S e
- ‘an’order for the sale of the Plnhppme Adm;ral was madc by the Supreme Court Lo

~The’ action . that ‘reached the any Council was the Republic’s attempt o ha»e )
- the: I—Iong Kong WEits set as:de on the ground that to enforce them would be to -

- Having failed before the Full Court of Hong Kong, the Republic founded iy
appeal on “dual grounds. It argued first that jts title, coupled with an exercisable

E1 -right't to imrediate possessxou, c0nst1tuted the. Ph;hppmc Admlral governmcnt; S
,property, and then that the commercial usage of the ship was not aptithetical fo - -

enmry, RO ORE attemptcd ta persuade -the couris that a savereign's right’ to "

_That the law SO stood was stafed in terms by the Court of- Appeal in The Parle-

25. Nole 6, supra'. o

' 26 His Lordship’ rélied in pamcular upon The Schoaner “Exckange v. McFaddon (181") L
w0 T Cranchy 116, The C‘ha.rheb (1873) L.R. 81Q.B. 197, C. Ay I%e Parlement Belge (1880),' T
B NERE D. 197 C.A. Mtghell v. Sulfan of Jokore {18941 i Q B, 149' Campama Mercgniil -
RN Argentmav .5, Sb:ppmg.ﬂeard (1924) 93 LJXK.B, 816, C.A. It is mtcrmmg to note‘ :
" in.passing tha.t Lord Denning, M:R., cited. The Charkiek in support of one of his minor .

. “exceptions 7. bakfurope [1975] AU E.R. at 965)—1.1115 1Ea501in g was alsapprovcd by
 the Court of Appeal in The Parlement Belge,
. .27, Note 26, supra. This case was followed in The Scotm {1903] A C 501 P.C in The Jassy

- [1906] P 270 a.nd in Thc Gagara [1919] P. 95, C A ' .

e N




INDIA‘\I .TOURNAL OF ENTERNATIONAL t.A\rV

ThlS hne of reasomng seems thh great rﬁSpCCt 1o assume ‘what jt means t

” . & - prove. The Amencau parallel to The Porto. Afexandre The Pesaro,® shows mos

::fg . ?‘---:f clearly that the Jure zmpem/jure gesnom.s' dlStlDCtiOﬂ was not 1hrougbt relevant £

Wi '-“'_~ . the question of i immuaity jn 1925: “We kaosy of no- internatiénal | usage whici

;: oo regards the mamtenance and advancement of the gconomic Welfare of a. peopl

oy Ccim tune of peace’ z_ls any less a pubhc puipose than the mamtcnance and trainin; e
o e of a naval force. This sentence, cited by Lord Cross. himseif'zs Was approve: L

::-'--_'_ R So-oasa correet statement of ‘English Iaw by Lord: erght it The ‘Cristing ‘

. E:"‘ o - It'is worth dwelhng uponit for a moment,” for the change  in the courL
IR R *attitude to ‘this proposmon summarxses the development - of the law. Th
- A doctrme of sovercign xmmumty is based i in the notjon of soverewn equahty“ 1

R - is- not for the Queen. of Envland to. subject “the ng of the Belgians to the

B TR mdlgmty of having to appéar as a petitioner at the Bar of her courts, ‘Marshalt,
"’1::3 SN ~C.I., in The Schoorer Exckdnge‘“ spoke of tho “perfoct equahty and absolut: o
S mdependence of . sovere:gus » W:th one’ “bcmg 1t no. respect amenabie te,

"‘;5?{, T another : ' “ :

) “.“:"7’ R ‘Some would no douat clmm that at Ieaat smce 1800 few natmns wzti
f_::.'.;-, S commerc:al interests. abroad have rmplemented this parfxcularj ténet of Roussean’:
ﬁ::g . “socidal contract” in their forelc,n affairs, Be that as it may, the fact remain:
etww that immunity from suit. stemmed from a soverexgn s statug qua - sovereign,: anc

T 1ot from the nature of his acthtres in the pubhc Interest {or even in" his own?® =)

. ,.4-;.,; much Iess from- the 1mpract1cahty of ex::c mg any Judxcmi decx’s;on that xmgh
AT S go agamst hlm. ' ;
Lo -+ - If this argument is correct thea there is aothmw surpnsmo in tho umversa
‘2“?‘*7 S - view that after The Puarlemient Belge, the dlsimctxon to whzch Lord Cross ref'er<
reivy R '_ was not noticed, -Clearly, tunes had changed \ahen The Cristina was demded
o, for althouoh the point did not arlse on the f&cts ‘two of theu: Lordships expres-

Ehanib S sed dxsapproval of The Porto AIexana‘re while two supported it The “gbsolute
T theory of sovereign 1mmumty, putinto his usual pellucid Ianguage by Lorc

{:’ ' -s' A AtKin in.The Cristina, was none other than tbe doct—rmc sfated by Marshall C. ]
L " : j . -'and Brett, Ly -

L AL 1T T -

7 Yoed Cross teaces the. htstorxcal development of’ the doctrmc

pnmanly by
.-.reference to American | cases.  The two disseats from The: Porto Alexandre and

rm The Cnstzmr must consntu.to the ﬁrat breach Fraukfu.rter and Black, J.T

§

'2‘8 Benz 3 Brotizers C‘o v. S..S’ .Pe.sara 2‘/1 U.S 562 (1925), tbﬂowed i, sze Navemar 30.: : :_

US 68(1938)_
29, {1976] T AN:ER at 88 The C!td.tlﬂn Is fro*n 271 U.S (19”5) at 574 per c::rmm.
7 30: Note 7, supra.,at 732, . . : ]
3 Notc 76 .mpra ’ T L S
3? In Mrg}:eff Y. Su!tan of Joﬁare note 78 .ﬂ@'ra., the de!
t sovcrexgn 1rnmumty when sued’ for breach of promise: of an
: concealed ‘his xdentny froin ‘the “abject’ of hxs (temporary) affecnons the case seems al-
s T e _perfect example of the absoliite view of sovereign Immunity, It was appro»ed m D;;ﬂ
TR T « Development Co. v. Govemmenr of Kea’anmn {1924} A C 797 H L.
. 3. Secnote 7, sipra. -

fendant successfnlly pleaded'
amaae’ As the Sultan had :




IZ END' OF ABSOLUTISM

' 30 ERED G\ IMMUNITY’ > TH

Mexlco V. Hoﬁinm“ . o _ ' R

e ing. assault was’ dlplomanc and peht not jt dlcxal It began s
m camest 1ust after-the War.‘? The sem;:s of bi ateral trcatles mvolvmg-thc
oo United States began, to be followed closely. by.the. altexanon in “execuiive polic
announced in ‘the “Tate letter.” - The U5 State: Departmcn  gave:jts- oﬂi' al.
N eéndorsement to the jure: 1mpem{ (jrire: gest:ams - distinction.  This,: ﬁnaﬂy, gave. the
- % courts of-on ‘svereign staté the jorisdiction to_assess. ‘the claims of a foreig
.. ruler ﬂm certam property of hlS is “sufﬁcxcntly pubh in 1ts dedmauon to be
{'_raccorded immurity “from prec:css. This is softencd in practxce by . Amen am L
. courts® reliance upon executive cemﬁcates . but it oan bc seenin:. operatld .'m, SRS
- for cxamp!e the Victory Tran,sport case® - : - LT
R The assault on absolutism was not matched m ]
. English casé at this key juncture of his }ud gment
¢ -ihel 1972 Conventlon of the Council of Europe Zbut {hat 1s of coursc '
jEnﬂ}sh Iaw. o - o :
.. . The: decxsxon to dtsmxss thf: Repubhc s appeal could come about onfy-—and
x d:d come abaut mn fact—after the virtual overrulmg of The.Perio Aiexdndre CC
- Lord Cross presents four reasons for refusing o follow that decision: : - B
A 1it dxd not follow {rom The Parlement Belge, as had been thought. L
" "2, it was not affirmed by thre' ' membcrs Of thc House of Lords (obn‘er) m__ .

L Th C’rrstmd. RN ' : E

3. it was ‘doubted-—or at Ieast hcld open to questxon—-by 1he Iudlc‘ EI _

. €ommittee in 19528 . -
.4, it'was wrong in prmmple- R : - T
L As has ‘been .seen, only the fourth’ reason i a very comrmcmrr one. T:bfd" =
- Cross cites leadlng textbooks m mtemanonal Iaw m Support of the contenhon
_';_tha.t “there,:s o apparent reason“” for the exempnon from suxt of one party to
‘a mmmcrcnal transaction. The appc.acl of this argument j 'to the same potion of
s fairpess. upon wluch Lord Denmng, M.R rehcd in, Tiuz_, E _rope, gmd the aroru-
: -'mznt is crpen to the sang Ob_]ectl s, - R

“734. 3"4US 30(1945) : : : Y Lo :
. 35, The 1976 Treaty'is, uf cou.tse, uc morea dcrogatwn from thc absolute thcory ‘than | js. & -
S spvereign’s voluntary accepiance of cemmercwl arbitration in. the Cny of London. S
" 36, Note i1, supra. _Atkeson er. gl. {note. 16, snpra.) evrdcmly do not see this, ‘decision "as . a LT
n “conﬁrmatmn of the “restrictive theary" of :mmumty advocated in the .“Talc Iettc s
It is hard to see, why not. The pomt they miss is. :hat only a “restrxcnwst ad}udi es. -
) the cla;m ofi ummnmy on lhc basisiof the kmd of, ac!:w:y in questior. 7 - . :
“V;rtuaI‘ ‘because the Privy Councxl isnot a “lngher ¢ourt” than .the Court cf Appcal :
(they app}y fo d:ﬁ'ércnt Junsdlcuons), a]lhough four of the ﬁvc _1ud°cs who hcard thls
7 rcage. were Lords of: Appca} in Ordmary ]
. 38." Sidtan of Johore V. Abubakar Tunku: Aris. Bendahar [19571A C. 313 P\C. - Thc rc]cva_
’ . pait of thls decision-was, again,. obuer as-the appe!lant was heId to have Wwaived immu
_nity. Bes,ldcs, the case rclated toreal pmperty, 1o whxch differenit ruIcs may app]y see,' :
Brawnllc, Prmcrples of. Pub!zr.' Imerranonal Law 2mi ed, 1973, PP 3289, : I

39 {1976] LAH E R at 95.
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The Board dld r_rot £0 50 far n ’ﬁ’re thhppme Admzral as. to threaten to:
m:lp{ead a forelgn soverezgn na per:mnal’ action,” This actlcm was’ in-rem,. and
" alth:ough the -vessel herseif was no longer in Hong Kong, bail moneys paid by
“the Repubhc for her release Were in the bands of the baihﬁ'. Thf:re: is, then, one:
law for actlons in rem and qmtc the opposxte rule for suits in _persanam- Lord
- Cross was npt put off by the anomaly, and it seems 2 matt:r of time qaly before
Englxsh courts even in personal actions (which include all ‘atising from sales of :

A nsidered sacrosanct What remains of it in the United States will soon. be

R L mten:ed with the passage ‘of a bill currently before Congress.®  Yet’ the pohtlcal
- unportance of the. entu-e question ofi Jmmumty 15 growing uncheckfd ‘
The volume of business trmsacted in the City of London ‘much of xt mvoi~. ;
' vmg aﬂ'ents or organs of forelgn govemments (and be 1t shxppm bankmg,
- insurance, .or - sales). -is - itself an overwhelming
neccssary by statute, of thc law in Enuland But at the same’ time, the “principle
of fan‘ness" ‘mmust. be seen, by Judges and p@lmcxans ‘ahike as. qmte far from;
" axiomatic. The pnncxple requu‘es what Professor ‘Browalie calls “valye’ Jud' _
" ments ‘which rest on’ pohtlcal assumpnons as to the proper’ sphere of state
actmty and. of pnormes in state pohmes{.”“ It requires the takmg of a’political -

- stapce with respect to developmg nanons and an ethlcal one wrth respect to thc
nature of a promise. . : '

Ideally, a defined attxtudc towards the “prmc;ple of feurne:ss would be an

mtecrral part'of a state’s forexfrn pohcy Regardless of what ope t}_unks of the.
decmons in ’Hzm«Europe and Tr’ze Phthppme Aafmzral on thclr facts,

41 LR, 1131s: State-Just:ce Bill on Soveretg
* For the text, see (1976) A ELL. 313,

n Imn’mpfty, _iﬁtroduced' 19 Dccember 1975
42 -Op. cit. (notc 38, .mpm) 13 pp 3234, .

Cjeew % igoods and. many from contracts for the carriage of goods by sea) will evaluate :
"::: o the nature of the forexgn soverc:gus activity. Indeed, their Lordships . bf:heve
Z::” '.7 g and have held that “the restrictive themy is more consonant w:th justice. e

s R leen theu that The Porto Alexandre was 1ot to be followed ‘there: was no .

SRS dtfﬁculty in finding that the Phihppmc Admiral herself was bema opetated as- a
T " 'commercial vénture, and not as a public enterpns\.. The arguient that ‘she was ;
amig ;. Boty durmg her commiercial career, within the possession of the Comm:ssmn was .

::;33‘3 - - -‘at this poiat unnecessary. The Commnssmn repossessed her with the express |

:ﬁl::':i . dntent of leasing or selling her on similag tefms to those offered to. Liberatiomn.

g Jsf-}i e ‘,_ Lord Cross does notspeculate on the vexed question of assessing a hypothehcal _
Ry (,‘::5 RS ‘sovereign’s declaranon that the shxp sto be withdrawn from service, : So thc :
f,j:: R _rc usil to foliow The. Porto Alexandre was degisive—and integral’ to that refusal

gf “_,E s the argurnent from what has here bﬂen calied the “pnnmple of falmess

::;;"E T ,  Taken together Thm-Eurape aud Iﬁe Pk;lzppme Admzrzzl mdncate that m_ L

g England at least, the absolute theory of soveresgn immunity is no longer to be-

1 A Lo :

aroument for clanﬁcatmn, if ‘
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ST 'ﬂthe eyes of Brmsh cmxrts ' Tbcrc are. strono arguments to be raxsed on ezther

s:de of thc questlon whethcr it 15 or 15 not_“fau‘“ for the sovereign of a fore;gn




