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The International Commission of furisis:
Global Advocates for FHuman Righis. By
Howard B. Tolley, jr. Philadelphia: Uni-
versity of Pennsyivania Press, 1994. Pp.
xvil, 344, Index. $36.95.

There is little doubt that the emergence
of nongovernmental organizations (NGOs)
like Amnesty International and the Interna-
tional Commission of Jurists (IC]) has been
of enormous significance to the develop-
ment of human rights law in the latzer part
of this century. Professor Howard Tolley's
book is a case study of this Commission, one
of the most effective and most established
of the human rights NGOs.

Tolley traces the IC] back to its begin-
nings as a vehicle for clandestine CIA fund-
ing, to provide an international propaganda
counterweight 1o what was perceived as a
potential $oviet advantage. He takes the
reader through those earliest days, when
the focus of IC] activities was the systematic
denial of legal rights in the USSR and East-
ern Furope, through the development of a
significant and powerful worldwide move-
ment for human rights in the First and
Third Worlds as well. The volume has a wel-
come “warts-and-all”" style; although obvi-
ously written by a believer in the cause of
human rights law and admirer of the pio-
neers of the movement, it does not shy away
from describing the inconsistencies that be-
set the IC['s early agenda, as well as the in-
fluences that may have steered that agenda
off the course of objectivity in the direction
of political expediency.

Tolley has clearly invested enormous time
in painstaking research into the archives of
the Commission, coniemporaneous ac-
counts of its activities, and recent interviews
with persons whose exploits he relates. His
role is that of chronicler, not critic, and the
book is narratve written from the perspec-
tive of a social scientist, not analysis pro-
duced by 2 tawyer (stiil less a lawyer special-
izing in human rights). He therefore makes
fittle effort to tie together the many anec-
dotes recounted, or to relate them to the
“bigger picture” of developmenis in geopol-
itics, diplomacy or legal scholarship. Nor
have the assumptions that Toliey brings to
the study been subjected to the scrutiny
that would make some of his conclusions
seem less arbitrary.

BOOK REVIEWS AND NOTES 239

The principal theoretical premise of the
work is that there are two ways of thinking
about international law, and two types of
people who think in those ways. There are
the “realists,” a.k.2. positivists, a.k.a. skep-
tics, who believe that states are the irreduc-
ible units of internacional relations. Accord-
ing to these negative, cynical folk, NGOs
can never play a real role in the develop-
ment of international law because they are
neither its subject nor its object. They exist
by the grace and at the sufferance of states,
which originate individual rights, and they
can be ignored or obliterated by states at
their unreviewable pleasure.

In the other corner are the “idealists,”
whom Tolley sometimes calls monists, acti-
vists or internationalists. These are the peo-
ple who believe that international human
rights law means something, in that it
confers {or protects) real rights, and im-
poses (or recognizes) real obligations upon
real human beings. But, according to Tol-
ley, they have an ambitious political and
even psychological program. *“Idealists re-
gard human rights as new global vaiues that
promote world unicy” (p. 11). Their aspira-
tion, he says, is nothing less than modifying
humnan consciousness, aiming at the univer-
sal acceptance of world citizenship and, pre-
sumably, the Marxist utopian “withering
away of the state.”

This stylized rendition of competing
schools of thought is unfair io both. But the
point to be stressed here is a smaller one.
Tolley's use of terminology itself helps to
perpetuate a view that is rarely spoken, but
that requires unequivocai rtejection: the
view that the acceptance of human rights
law as law is somehow otherworldly, de-
tached from reality, naive or disingenuous.
The very story Tolley telis—the history of
the ICJ, its successes and its {ailures—dem-
onstrates conclusively thai, to paraphrase
Judge Eugene Nickerson,' international hu-
man tights law is not a mere set of benevo-
lent yearnings, never to be given effect. It is
2 definable, ascertainable part of U.S. law:
of the federal common law, to be precise. [t
is also part of the law of the United Nations,

{n Filartiga v. Pena-Irala, 377 F.Supp. 860.
863 (E.D.N.Y. 1984}, after remand from the U.3.
Court of Appeals for the Second Circuit, 630
F.2d 876 (2d Cir. 1980).
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to which virtually every country belongs,
and membership in which commits each na-
tion to the UN Charter principles and their
agreed meanings.?

There is a patent inconsistency between
the principle reflected in Article 2(7) of the
UN Charter, to the effect that the United
Nations may not intervene in “‘matters
which are essentially within the domestic ju-
risdiction of any State,” and the solemn
commitments of UN members to human
rights in Articles 53 and 56 of the Charter,
the Universal Declaration, the International
Bili of Rights and emerging norms of cus-
tomary law. The only way to resolve that
contradiction is to accept .the proposition
that the manner in which a state treats its
own citizens is not of exclusively domestic
concern. There is nothing “idealistic”
about this reasoning—indeed, it is those
who begin from this syllogism who ought
accurately 1o be termed “realists.”

Tolley never quite abandons the frame-
work in which the architects and builders of
the human rights law structure are seen as
somehow unrigorous. While he concedes
that they have done much to improve the
human condition, he retains in the book the
sense that they are indifferent (deliberately
or not) to the inescapable reality of the
state, What Tolley calls “'a new world
order” (which appears to mean a legal sys-
tem—rather than a political one—not
based upon, or perhaps not even contain-
ing, nation-states as political units) has yer,
he says, to arrive, despite the desire of the
“idealists”” promoting the NGO agenda 1o
bring it into existence.

An even more basic unexamined premise
may be at work here. Throughout the vol-
‘ume, Tolley attempts to relate NGOs in gen-
eral, and the ICJ in particular, to his “new
world order.” He relies on analogies be-
tween international human rights law and
systems of domestic law, especially that of
the United States. He speaks of law enforce-
ment institutions, procedural due process
and separation of powers, and he regularly

*That human rights law is regularly disobeved,
even flouted, is no basis for the claim thar it has
no place except in the fantasies of “idealists.”
One does not need to deny the existence or the
significance of the nation-state to acknowledge
this truth.
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refers to international laws as well as inter-
national law, occasionally mentioning the
emergence of legal norms as a legisfative
process,

Surely the process of negotiating treaties
can be analogized to that of creating do-
mestic legislation. Bui, as Tolley is well
aware, only a portion of human rights law
can be said to be binding as a direct result
of treaties. General principles of law, and
international customary law, have vital roles
to play. The former require “‘recognition by
civilized nations™; the latter, state practice
accompanied by opinis juris. How, there-
fore, can Tolley's question, “*How can inter-
national laws be made of the people, by the
people, and for the people?” (p. 112) be
answered? Even if we knew the answer,
would it make sense to assign NGOs this
task? Is there any reason why there should
be an answer to Tolley's challenge, “Did
[sic*] the IC] provide democratic represen-
tation for world citizens in the international
political system?” {id.)?

“No objective standard,” Tolley writes,
““can determine whether the IC} has passed
the new world order test” (p. 20). That
surely is true, and it would be even if we
knew what that *'test’” was, and what consti-
tuted “passing” it. What seems to be
emerging, then, from Tolley's view, is a sys-
tem in which NGOs, like the IC], demon-
strate by their existence that the juridical
order has changed, and that they have fos-
tered that change in the direction of some
{unspecified) conception of democratic par-
ticipation.

Would it not be more accurate to reverse
the arrow of implication? Is it not simpler
and more accurate to explain that the IC]
and Amnesty International, and the Interna-
tional Human Rights Law Group, and all
other NGOs dedicated 1o furtherance of in-
ternational human rights as a legal system,
exist and are able 10 make a difference pre-
cisely because the international order has al-
ready become something very different
from what it was before 19452 Foreign elec-
tion and trial observers are accepted (if not
always welcomed); human righis reports are
prepared, presented, and responded to; in-
tergovernmental human rights organiza-

* There is an odd and distracting inconsistency
in tenses throughout the hook.
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tions (whether within the UN system or re-
gional) convene their meetings, adopt their
agendas, and express their views—includ-
ing those of censure and condemnation;
and international campaigns for or against

- economic sanctions for rights abuses are un-
dertaken. All of this happens because it is
an incontrovertible reality at the end of the
wwentieth century that old notions of sover-
eignty no longer justify a nation’s claim to
exclusive control over the rights of the hu-
man beings living within its borders.

The test that can fairly be put to the IC],
then, is whether it has helped to dissemi-
nate the view that intermational human
rights law is law, and that compliance with it

is mandatory as a martter of law. Tolley's

book provides ample and persuasive evi-
dence that this test has been passed. The
success of the ICj, through the unparal-
leled prestige and unquestionable objectiv-
ity of its members, is seen in myriad exam-
ples. Perhaps the most important of these is
the Commission's universality; it is self-
consciously multinational, multiracial and
multiethnic. Although founded by First
World lawyers, it has had an African presi-
dent and now boasts its first African secre-
tary-general. As Tolley shows, even when it
was funded principally (if not openly) by
certain governments, it did not hesitate to
criticize those governments themselves
when they deserved criticism. It is, there-
fore, together with Amnesty International,
unusually resistant to the charge of cultural
imperialism or systematic bias.

Professor Tolley's case study, although
perhaps not easily accessibie to readers un-
familiar with international institutions and
their procedures, provides an interesting ge-
nealogy of one of the oldest, most venera-
bie members of the human rights family. As
narrative, the book achieves its purpose,
which is in no way undermined by the criti-
cisms leveled here at its analytical frame-
work. Moreover, it amply supports its con-
clusion, which is that in any foreseeable fu-
ture, “the rule of law [will] stll require an
(Independent) Commission of Jurists to
promote and protect human righis” (p.
989), just as the IC] has so ably been doing
{or more than forty years.

STEVEN M. SCHNEEBAUM
Of the District of Columbic Bar

The European System for the Protection of
Human Rights. Edited by Ronald St. J.
Macdonald, Franz Matscher, and Her-
bert Petzold. Dordrecht, Boston, Lon-
don: Martinus Nijhoif Publishers, 1993.
Pp. xxix, 94. DIL325; $185.00; £124.50.

This substantial work, prepared to mark
the fortieth anniversary of the coming into
force of the European Convention on Hu-
man Rights, is intended as a stockraking of
the achievements of the Convention since
1955. It is no matter, and inevitable, that
some essays are out of date as far as reform
of the .Convention control machinery is
concerned, On May 11, 1994, Protocol No.
11 to the Convention was signed by all but
one -of the thirty-two member siates of the
Council of Europe. When the Protocol is
ratified by all members, perhaps as early as
1998, the current two-tier control system of
Commission and Court will be replaced by a
singte FEuropean Court of Human Rights.
The individual will then have direct access
1o an international court to complain about
violation of a Convention right.

Reform of the Convention system is a
major theme of this book. The need for re-
form arises from new circumstances in Eu-
rope. When the Berlin Wall came down,
there were lweniy-one Western European
member states in the Council of Europe
pledged 1o uphold the tule of law, human
rights and effective democracy. The num-
ber has since grown to thiriy-three (with the
recent accession of the Principality of An-
dorra), the increase largely reflecting the
addition of the new Eastern European de-
mocracies. Without action to streamline its
procedures, the Convention machinery was
threatened with being overwhelmed by an
ever-increasing workload.

There are at present at least eight further
candidate states in the queue to join the
Strashourg system, the most significant of
these being the Russian Federation. Russia
is expected to become a member of the
Council of Europe and a contracting state
1o the European Convention before the end
of 1995. Such a development was probably
unimaginable even when this book went to
print; certainly no essay in the book antici-
pates it. It is clearly a time of extraordinary
challenge for this most successful of the
world’s regional systems of human rights
protection.




